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The purpose of this column is to help you keep abreast 
of current trends.in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals 
and boards of review. These digests do not necessarily 
include every point of law cevered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





DOCUMENTARY EVIDENCE—“Formal 
Deserters or Absentees’”’. 


Report of 


® An accused was convicted by general court- 
martial of desertion in violation of Article 8, 
paragraph 21, Articles for the Government of 
the Navy. The termination of the 16-month 
absence was established by the “Formal Report 
of Deserters or Absentees” which was admitted 
in evidence over the objection of defense coun- 
sel.. The objection of defense counsel was based 
upon two grounds: (1). that the words stating 
the manner of the surrender or termination of 
the absence was hearsay, and it was not the duty 
of the person making out this report to deter- 
mine how the absence was terminated; and 
(2) that the report was signed by a master 
sergeant, an enlisted person, and same was not 
within the purview of the Marine Corps Manual 
which requires that reports of deserters or 
stragglers be made by the officer in charge of the 
Marine Corps Activity. 
The board was of the opinion: 


... that a “Formal Report of Deserters or Ab- 
sentees” signed by the noncommissioned officer in 
charge of a Marine Corps recruiting sub-station is 
not in conflict with the provisions of paragraph 
15061 Marine Corps Manual. The instructions con- 
tained in said paragraph do not require that the 
report be signed by a commissioned officer. The 
court did not commit error in admitting Exhibit 2 
in evidence over the objection that it was not signed 
by a commissioned officer. 

The objection to that part of the exhibit which 
relates to apprehension by agents of the Federal 
Bureau of Investigation prior to delivery to the 
Marine Corps recruiting sub-station should have 
been sustained. Paragraph 15061 Marine Corps 
Manual does not impose the duty to report more 
(Continued on page 12) 
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DISABLED RESERVISTS, STATUTORY 


BENEFITS REVIEWED 


By LCDR JOHN H. GULLETT, USN 


Soon after the 1949 amendment to the 
Naval Aviation Personnel Act of 1940 which 
liberalized the disability benefits extended to 
reservists, the amendment was treated in the 
April and May, 1950, issues of the JAG 
JOURNAL. This article considers the devel- 
opment and subsequent interpretations of the 
amendment as it affects reservists both on 
extended active duty and on training duty. 
It also emphasizes some of the findings which 
must be included in the investigative report 
covering the death or disability resulting from 
injury or illness of reserve personnel. 





HAT IF I AM KILLED OR INJURED 

while on two weeks active duty for train- 
ing?” asks a naval reservist. “Would the Gov- 
ernment do as much for me or my dependents 
as it would for those of a Regular?” 

Section 4 of the Naval Aviation Personnel Act 
of 1940 (34 U. S. C. 855c—-1) which had pre- 
viously afforded protection to reservists on ex- 
tended active duty was liberalized by amend- 
ment in 1949 to cover reservists ordered to duty 
for periods of less than a month, including 
regular drills of only a few hours duration. 
Reservists whose death or disability resulted 
from injury incident to active service were 
placed in the same category as regular service 
personnel with respect to hospitalization, pay 
and allowances, the death gratuity, disability 
retirement pay, and other benefits. The scope 
and effect of this amendatory act, Section 1 of 
the Act of June 20, 1949 (34 U. S. C. 855c-1, 
Supp. V), hereinafter referred to as Public Law 
No. 108, 81st Congress, was the subject of a 
comprehensive survey by Lieutenant Colonel 
O. V. Bergren, U. S. Marine Corps, which was 
published in the April and May, 1950, issues of 
the JAG Journal. Colonel Bergren’s article re- 
mains required reading for those concerned with 
this subject. Inasmuch as that article was pub- 
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lished soon after the statute became law it now 
appears desirable to review the subsequent de- 
cisions and opinions which construe and inter- 
pret the act for the benefit of those charged with 
its administration. 

Due to the variety of situations which may be 
presented under this statute and the strict con- 
struction applied by the Comptroller General to 
several provisions in the text, it will be helpful 
to first re-examine the wording of the law. In 
brief, reservists of the Navy and Marine Corps 
are entitled to the same benefits as personnel of 
the regular services in the event of death or 
disability : 

(1) if [they are] called or ordered into active 
naval or military service by the Federal Govern- 
ment for extended naval or military service in 
excess of thirty days, [and] suffer disability or 
death in line of duty from DISEASE while so 
employed; or 

(2) if [they are] called or ordered by the Federal 
Government to active naval or military service or to 
perform active duty for training or inactive-duty 
training for any period of time, [and] suffer dis- 
ability or death in line of duty from INJURY while 
so employed. . . . [Emphasis and italics supplied.] 

However, the fact that a reservist qualifies 
under either of the above categories does not, in 
and of itself, loose a cornucopia of benefits for 
him. The act merely places the reservist, if 
qualified under the statute, on the same footing 
as a member of the regular service. Both must 
further meet the peculiar requirements of any 
particular statute under which they seek a 
benefit. 

Whenever a reservist, having been properly 
“called or ordered” to perform service of a type 
contemplated by Public Law 108, 81st Congress, 
suffers disability or death, it becomes incumbent 
upon the Department of the Navy to determine 
whether all the statutory requirements were 
met, including inter alia, whether disability or 
death resulted from injury or disease incurred 
while so employed. Such a determination is 
necessary in order to ascertain the eligibility of 
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the reservist or his beneficiaries to claim benefits 
derivative under the statute. 

To protect both the rights of reservists and 
the government, regulations were promulgated 
by the Navy and Marine Corps for the adminis- 
trative disposition of cases arising under the 
statute. (BuPers-BuMed-BuSandA Joint Let- 
ter, 20 Dec 1949, NDB Jul-Dec 1949, 49-949, p. 
297; MarCorps Memo 15-50, 7 Feb 1950). 
These regulations in effect require an appro- 
priate type of investigation be instituted by a 
cognizant commanding officer in instances of the 
death or disability of a reservist, suffered as a 
result of serious injury while such reservist 
was engaged upon active duty for training 
or inactive-duty training. In the event 
hospitalization is required, a commanding offi- 
cer must also initiate a speedletter of notifica- 
tion to the naval district commandant or Chief 
of Naval Air Reserve Training having jurisdic- 
tion over the reservist, and a form notification 
to the Department of Labor, Bureau of Em- 
ployees Compensation. Upon receipt of noti- 
fication of the death or disability of a reservist, 
whether contained in an investigative report, or 
by the speedletter report of hospitalization, the 
commandant of the naval district or the Chief of 
Naval Air Reserve Training, as appropriate, 
will issue and forward to the reservist copies of 
a “Notice of Eligibility” to Public Law 108 bene- 
fits. Copies are also sent to the Bureau of 
Naval Personnel, the Bureau of Medicine and 
Surgery, and the Office of the Judge Advocate 
General. 

Both the commanding officer and the author- 
ity issuing the “Notice of Eligibility” must care- 
fully examine the factual situation surrounding 
a reservist’s disability. Records of investiga- 
tions and copies of “Notice of Eligibility” for- 
warded to the Judge Advocate General fre- 
quently fail to supply sufficient details to permit 
a determination, upon review, of whether the 
several statutory requirements are met. Among 
the essential qualifications prescribed by Public 
Law 108, 81st Congress, that must be covered 
in the findings are: 

(1) that the reservist was duly “called or or- 


dered” to active duty, active duty for training or 
inactive-duty training; * 





21t is essential for review purposes that the exact duty status of 
reservists be specified. 
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(2) that if called to duty by orders contemplating 
less than 30 days service, the disability or death re- 


sulted from injury as distinguished from disease or 
illness ; 


(3) that the disability or death was incurred in 
the “line of duty”; ? 


(4) that the disease was contracted or the injury 
incurred during the period the reservist was “so 
employed” in one of the types of duty contemplated. 

It is significant to note that while disability 
resulting from injury to a reservist on duty for a 
period of less than 30 days is covered under the 
statute, that resulting from disease is not. Nor 
does death or disability resulting from disease 
incurred while on active duty for training in ex- 
cess of 30 days fall within the statute, as a care- 
ful reading of subparagraph (1) of the statute 
will reveal. JAG:II:BPJ:mmt:21 Feb 1950. 
Affirmatively stated, the only instance in which 
a reservist disabled as a result of a service in- 
curred disease can qualify for Public Law 108 
benefits is when he is under orders contemplat- 
ing extended active duty in excess of 30 days. 

One provision of the statute which has been 
the source of considerable difficulty is the phrase 
requiring the injury to have been suffered “while 
so employed” in the discharge of the appropriate 
type of duty to which the reservist had been 
ordered. This phrase has been construed by the 
Comptroller General to exclude disabilities re- 
sulting from injuries incurred while engaged in 
initial travel to an assigned duty station, or 
travel in returning to the reservist’s home upon 
completion of the duty involved. The Comp- 
troller General concluded in the Rose case, 29 
Comp. Gen. 183, that a distinction exists be- 
tween being “employed” on duty and being en- 
gaged in “authorized travel” to or from such 
duty. The basis for the conclusion was the con- 
tention that since both terms were included in 
a former statute pertaining to reserve person- 
nel (Section 7 of the Naval Reserve Act of 1938, 
34 U.S. C. 853e) , the exclusion of the latter term 
in the wording of Public Law 108 must have 
been intentional. Similar cases where eligibil- 
ity for Public Law 108 benefits was denied on 
the same grounds as the Comptroller General’s 
decision in the Rose case can be found in CMO 
3, 1951, 103, and CMO 5, 1951, 147. 

2A not misconduct determination is theref a diti dent 
since a disability sustained as a result of mi duct 


of ‘‘in line of duty’’. CMO 6, 1948, 206. 
(Continued on page 13) 
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ADMINISTRATIVE SETTLEMENT OF CLAIMS 


By LCDR D. D. McLEOD 


Many persons, both civilian and military, 
have sustained damages to their person or 
property as a result of Government service 
or as a result of the wrongful conduct of Gov- 
ernment agents. Frequentiy the damage is 
comparatively slight and in such cases the 
claims may fall within the statutory cate- 
gories which allow administrative adjust- 
ment. Here is an article which provides 


general information of a nontechnical nature 
concerning the different types of claims that 
the Secretary of the Navy and his designees 
have authority to settle administratively. 





Tue KING CAN DO NO WRONG! This 
phrase has been used enough so that most of 
us have heardit. Butitis probably not realized 
that were it not for a sort of.a legal admission 
that perhaps the king can do wrong, it would 
be quite difficult to collect claims against the 
Government. One of the fundamental concepts 
of law handed down from ancient times is that 
the sovereign is immune from suit. This con- 
cept has its origin in theology and feudalism and 
the courts of the United States have consistently 
held that the Government could not be sued 
without the consent of the legislative branch. 
In the past it was therefore necessary to secure 
the introduction of private legislation in Con- 
gress to obtain relief and compensation in most 
matters which ,involved the commission of a 
tort by agents of the Government. It was re- 
alized that strict application of legal principles 
of sovereign immunity would cause inequitable 
and unjust results, particularly where the Gov- 
ernment was engaging in proprietary functions, 
rather than governmental functions. 

Since shortly after the middle of the last cen- 
tury the Congress has allowed the adjustment 
of some types of claims administratively, but, 
generally speaking, it was not until August 2, 
1946, when the Federal Tort Claims Act was 
enacted, that the United States was suable for 
the torts of its agents. Even though the United 
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States could now be sued under this act, it would 
defeat the purpose of the act if final judicial 
determinations were required regarding every 
claim however small.’ Therefore, Congress 
made provision for the administrative settle- 
ment of claims not exceeding $1,000 by the head 
of each federal agency, including the Secretary 
of the Navy and his designees. Since the date 
of the enactment of the Federal Tort Claims 
Act, authority has existed for the settlement of 
most types of claims by administrative agencies 
of the Government. 

The principal acts and laws by which this 
authority has been granted are first and fore- 
most the Federal Tort Claims Act of 1946 (28 
U.S. C. 2671-2680), secondly, Section 1 of the 
Act of December 28, 1945 (31 U.S. C. 223d), 
thirdly, the Act of July 11, 1919, as amended 
(34 U.S. C. 600), fourthly, Public Law No. 439, 
82d Congress, 2d Session, c. 548 (July 3, 1952), 
and lastly, the Foreign Claims Act of 1942, as 
amended (31 U.S. C. 224d-1). 


The Federal Tort Claims Act 


Under the Federal Tort Claims Act the Sec- 
retary of the Navy and his designees were given 
authority to settle claims against the United 
States for money damages of $1,000 or less for 
injury to or loss of property or for personal in- 
jury or death caused by the negligent or wrong- 
ful act or omission of any employee of the Gov- 
ernment while acting within the scope of his 
office or employment under circumstances where 
the United States, if a private person, would 
be liable to the injured party in accordance with 
the law of the place where the negligent or 
wrongful act or omission occurred. In the 
event the claim exceeds $1,000, it cannot be paid 
by the Secretary of the Navy or his designees. 
In such cases, a suit must be filed in the United 
States district court where the plaintiff resides 
or where the act or omission occurred. By au- 
thorizing administrative adjustment of tort 
claims for $1,000 or less and by authorizing 
maintenance of suits against the United States 
for claims of larger amounts, the Congress has 
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waived, with some exceptions, the sovereign 
immunity of the United States and has made it 
liable for its torts in the same manner as a pri- 
vate individual. However, administrative set- 
tlement of certain claims cannot be accomplished 
as some types of claims are specifically excepted 
by the act from the waiver of immunity. 
Briefly, some of the claims excepted are claims 
arising from the loss of postal matter, claims 
relating to suits in admiralty, claims arising out 
of assault, battery, false imprisonment, or false 
arrest, claims arising out of combatant activities 
in time of war, and claims arising in a foreign 
country. Although not expressly excepted from 
the application of the provisions governing ad- 
ministrative settlement of federal tort claims, 
Navy General Claims Regulations prevent ad- 
ministrative consideration of claims for per- 
sonal injury or death of a member of the naval 
forces of the United States incurred in line of 
duty, claims for personal injury or death of 
‘ivilian employees to whom the Federal Em- 
ployees’ Compensation Act of September 7, 1916 
(5 U. S. C. 751-793), is applicable, and all 
claims which can be paid under military person- 
nel claims provisions of existing legislation. 

Until recently, claims arising under the Fed- 
eral Tort Claims Act were investigated and 
processed by the activity where the claim arose 
and were forwarded to the Office of the Judge 
Advocate General after having been reviewed 
by the nearest district legal officer, if conven- 
ient. The forwarding letter usually contained a 
brief statement of the facts and recommenda- 
tions based on conclusions as to the pertinent 
local law. This was required since the persons 
designated by the Secretary of the Navy to make 
administrative settlements under the new claims 
act were the Judge Advocate General, the As- 
sistant Judge Advocate General, the Director of 
the Applied Law Division, Office of the Judge 
Advocate General and the Head of the General 
Claims Branch, Applied Law Division, Office of 
the Judge Advocate General. 

On 31 October 1951 the Secretary of the Navy 
enlarged this group of designees to include com- 
mandants of the naval districts. In most cases 
the commandants were given the same author- 
ity as the previous designees to settle claims not 
exceeding $1,000. However, the delegation of 
authority did not extend to all types of claims 
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that arose under the act. Claims involving per- 
sonal injury or death or even the remote possi- 
bility of a personal injury claim are still re- 
quired to be forwarded to the Office of the Judge 
Advocate General for settlement. Thus, a claim 
for minor property damage by the owner of a 
private motor vehicle involved in an accident 
with a Navy motor vehicle cannot be adminis- 
tratively settled by a district commandant if a 
passenger sustained a bodily injury. 
~ The procedure for filing a claim under the 
Federal Tort Claims Act is not complex. When 
a claim arises which is cognizable under the 
Federal Tort Claims Act, the claimant should 
contact the legal officer who will give advice on 
what evidence is needed to establish the claim. 
Most legal officers will have copies of the Claim 
for Damage or Injury, Standard Form 95. In 
the event a legal officer is not available, the 
claimant should secure and carefully study the 
Standard Form 95, fill it in completely and ac- 
curately, and follow the instructions printed on 
the reverse side. After this has been done, the 
claim should be presented, if possible, to the 
activity whose personnel caused the damage. 
If this cannot be done, then the claim and sup- 
porting documents should be forwarded to the 
commandant of the nearest naval district. 
After the commandant has considered the 
facts and determined that the claim should be 
paid, a written determination is made and the 
actual payment is made by the nearest dis- 
bursing officer. (See JAG Journal, Mar. 1952, 
p. 17.) 


Personnel Claims 


Section 1 of the Act of December 28, 1945 
(31 U. S. C. 223d), contains authority for the 
Secretary of the Navy and his designees to pay 
claims of military personnel and civilian em- 
ployees of the Navy Department arising incident 
to noncombat activities of the Navy and among 
others, bailment claims. Section 2 of this act 
(31 U. S. C. 222e) granted authority for the 
payment of claims for the loss of property in 
military service but section 2 has recently been 
repealed by Public Law No. 439, 82d Congress, 
2d Session, c. 548 (July 3, 1952). For all prac- 
tical purposes however, Public Law No. 439 com- 
bined with current regulations contains the 
same authority that previously existed under 
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section 2 of the Act of December 28, 1945 (31 
U.S. C. 222e). It allows payment of claims of 
military personnel and civilian employees of the 
Navy Department for damage to or loss, de- 
struction, capture, or abandonment of personal 
property occurring incident to their service if 
the possession of the property by the claimant 
was reasonable, useful, necessary, or proper 
under the attendant circumstances. Under the 
authority granted by the statute, the Secretary 
of the Navy has promulgated regulations under 
which claims for loss of or damage to personal 
property will be considered. For a detailed de- 
scription of the classes of claims that are pay- 
able, consult sections 751.4 and 751.5, Navy 
Personnel Claims Regulations, Appendix II, 
Naval Supplement to the Manual for Courts- 
Martial, United States, 1951. 

“The Navy Personnel Claims Regulations, 
supra, also set out in detail the procedure that 
should be followed in order to institute a claim 
for loss or damage to personal property. The 
designees of the Secretary of the Navy who are 
authorized to adjudicate claims of this type 
within the Navy for reimbursement in cash are 
the Chief of Naval Personnel, Deputy Chief of 
Naval Personnel, Fiscal Director, Bureau of 
Naval Personnel, Claims Officer and Assistant 
Claims Officer, Fiscal Activity, Bureau of Naval 
Personnel. The Commandant of the Marine 
Corps and the Director of Personnel, Marine 
Corps, have been designated as the adjudicating 
authority within the Marine Corps. It should 
be noted that the Judge Advocate General of the 
Navy and his subordinates do not process the 
personnel claims of members of the naval serv- 
ice but do adjudicate the claims of civilian 
personnel. 

After making a claim, prompt settlement is, 
naturally, desirable. The Navy is generally 
lenient with its own personnel in the degree of 
proof required but it behooves the claimant to 
carefully fill in the claim forms and concisely 
set forth all pertinent facts. These forms 
should be accompanied by such other proof as 
might be available to substantiate the claim. 
The claimant should bear in mind the fact that 
the burden of proof is upon him, and it is up to 
the claimant to search for and submit evidence 
to corroborate his statements. By authorizing 
the submission of claims, it was not the intent of 
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Congress to make the Government or the De- 
partment of the Navy an insurer of the personal 
effects of its personnel. 

In adjudicating these personnel claims, it is 
first decided whether or not possession of the 
article was reasonable, useful, necessary or 
proper under the circumstances. The duty sta- 
tion, puchase price and date of purchase of the 
article are considered in this connection as well 
as the rank, rating or grade of the claimant. 
Thereafter the question of amount of damage is 
resolved and each item is again individually 
considered and its value assessed. The Navy 
has taken cognizance of the fact that the pur- 
chasing power of the dollar may have changed 
between the date of purchase and the date of 
loss and allowance for this difference is made 
before any depreciation is figured. There is no 
percentage which is arbitrarily deducted from 
the amount claimed and offered in settlement. 

It should be noted that in the event a claimant 
is dissatisfied with the adjudication of his per- 
sonnel claim, he may appeal to the Secretary of 
the Navy for a review of the adjustment or de- 
termination of his claim. Such appeal shall be 
made in writing and shall be submitted through 
official channels to the Secretary of the Navy 
(Judge Advocate General) within six months 
from the date the claimant receives notice of the 
adjudication of his claim. 

The enactment of Public Law No. 4389, supra, 
effected certain modifications in the law pro- 
viding for payment of personnel claims. The 
major changes effected by this act were the 
placing of a limitation of $2,500 payable on any 
one claim and the extending of the allowable 
time for filing a claim. Previously no limita- 
tion on the amount payable had been imposed. 
The provision does not prohibit consideration 
of a claim in excess of $2,500 but does limit the 
amount that may be paid administratively on 
any one claim. In extending the allowable 
time for filing, it provides that claims not here- 
tofore presented that accrued since 7 Decem- 
ber 1939 may be submitted within two years 
after the accrual of the claim or within one year 
after the date of enactment of the present law, 
whichever is later. The provision as to exten- 
sion of time for filing claims for good cause be- 
cause of war conditions has been clarified by the 
requirement imposed that such claims must be 
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presented within two years after such good 
cause ceases to exist, but not later than two 
years after the peace is established. The 
amendment also provides that claims previously 
presented and disallowed for failure to file 
within the time authorized by law may be re- 
considered, provided written request therefor 
is made within one year from 3 July 1952. An- 
other important part of the amendment is that 
authority is now granted to consider claims of 
survivors of military personnel and civilian em- 
ployees regardless of whether the damage, loss, 
destruction, capture, or abandonment of the 
personal property of the decedent occurred con- 
currently with or subsequent to his death. The 
act very carefully defines survivors to mean sur- 
viving spouse, child or children, father and/or 
mother, brothers and/or sisters of the decedent 
and provides that claims shall be settled and 
paid in that order of precedence. Survivors’ 
claims not previously presented for considera- 
tion or which were presented and disallowed 
because of the fact that survivors heretofore 
acquired no right of recovery, may be consid- 
ered or reconsidered upon written request of the 
proper claimant if made by 3 July 1953. 

Two other classes of claims that are payable 
under Section 1 of the Act of December 28, 1945 
(31 U. 8S. C. 223d), are claims that arise other- 
wise incident to noncombat activities of the 
Department of the Navy and claims arising 
from property that has been bailed to the gov- 
ernment. Claims within this settlement cate- 
gory are usually those claims that arise from 
authorized activities which are quite peculiar 
to the military and have no civilian counterpart 
and, in many cases, it is impossible to determine 
whether or not the damage was caused by 
negligence. The Government has historically 
assumed a broad liability for claims that arise 
out of maneuvers and special exercises, practice 
firings of all types of weapons, naval exhibitions, 
any damage caused by the operation of aircraft 
and instrumentalities having latent mechanical 
defects, where no negligence is involved. Of 
course, the greatest number of claims settled 
administratively in these categories are those 
caused by aircraft activities. 

The largest amount payable administratively 
under this act is $1,000 but in the event a claim 
in excess of $1,000 should arise, and it is in all 








other respects within the scope of the act, it may 
be reported by the Secretary of the Navy to 
Congress for its consideration. Such claims, if 
found to be meritorious, can be reported in a 
deficiency appropriation bill to Congress. It is 
not necessary for the claimant to procure the 
introduction of a private bill to obtain relief. 

The majority of the claims that are paid under 
the provisions allowing for the payment of 
bailed personal property are automobile damage 
claims. These are usually arise from damage 
incurred when an automobile is shipped over- 
seas in conjunction with the transfer of naval 
personnel to new duty stations. It is of im- 
portance for a claimant to remember that if he 
has such a claim, it is necessary to submit copies 
of both the “on loading” and “off loading” 
receipts. The “on loading” receipt is obtained 
at the time the automobile is delivered to naval 
authorities for shipment and should show the 
condition of the automobile at that time. The 
importance of examining the automobile care- 
fully at the time shipment is complete and noting 
all damage on the “off loading” receipt cannot 
be over emphasized. These two receipts are 
usually the only evidence obtainable showing 
that the damage occurred while the car was 
under bailment to the Navy. Estimates of re- 
pair or receipted bills in duplicate should always 
be forwarded with the claim in order to facili- 
tate computation of damage. 

Some types of claims that arise in foreign 
countries are payable administratively under 
this authority. It will be noted that there are 
no geographical limitations upon the scope of 
the application of the law authorizing adminis- 
trative adjustment of personnel claims. If it 
develops that a claim arising in a foreign coun- 
try cannot be considered by a foreign claims 
commission, such claim could be considered 
under the terms of the Act of December 28, 1945 
(31 U.S. C. 223d, 222e), as amended by Public 
Law No. 439, supra. The regulations specifi- 
cally provide that any claim which arises in a 
foreign country and is for any reason not cog- 
nizable under the Foreign Claims Act and the 
regulations issued thereunder, may be paid 
under this authority provided it is in all respects 
within the scope thereof. 

(Continued on page 14) 


JAG JOURNAL 








INVESTIGATIONS OF FIRES 


By CDR JOE H. MUNSTER, JR., USN 


Few people outgrow their childhood im- 
pulse to follow a fire engine which is racing 
to the scene of a fire. But frequently the real 
investigation can’t commence until the flames 
have died out. Many an act of violence has 
been hidden in the charred remains which are 
left after fires. A careful investigation by 
persons who know what to look for may go 
far to uncover the true facts surrounding 
deaths or injuries resulting from fire. 





OTWITHSTANDING ITS HIGH WATER 

CONTENT the human body is remarkably 
easily burned. In many cases, it seems that 
the destruction of tissue by burning is out of 
all proportion to the intensity of the fire which 
caused it.1 This relative ease of destruction 
has been credited to the layer of subcutaneous 
fat present in the human body. 

It has been said that as long as there are 
buildings, automobiles, and airplanes, people 
will be burned in them, and that as long as such 
a situation exists human nature is such that 
certain persons will attempt to take advantage 
of the situation to their own benefit and ad- 
vantage. According to Dr. Sidney Smith? 
most deaths from burns are accidental, but be- 
cause of the ease of destruction, as mentioned 
above, burning has been utilized in an attempt 
to cover up other crimes, such as murder, 
assault, etc. 

When a body is recovered from a fire a num- 
ber of problems are presented to the investiga- 
tor. Itis assumed that he will make an investi- 
gation of the premises to attempt to determine 
the cause of the fire, whether or not arson was 
involved, whether the condition of the premises 
indicate that any violence occurred before the 
fire, whether any blood stains are present, etc., 
which would tend to show that the victim was 
injured or killed prior to the fire. But regard- 
less of whether or not these investigative steps 





1 Snyder, Homicide Investigation, p. 163 (1944). 
2 Smith, Forensic Medicine, p. 236 (8th Ed. 1943). 


FEBRUARY 1953 


have been taken the recovered body will tell its 
own story, providing, of course, that the burn- 
ing has not proceeded to a point of incineration. 
In this !atter case the body has been reduced to 
a mass of completely burned tissue and nothing 
can be determined. 

In cases where the body has not been com- 
pletely incinerated an autopsy should be per- 
formed in all cases. Recently articles have ap- 
peared in a nationally published popular weekly 
indicating the undesirability of trusting to a 
cursory examination by the local coroner, point- 
ing out that, in many cases, the coroner is not 
trained in investigative procedure, and in some 
cases, is not even trained in medical science. 

In conducting the autopsy certain questions 
must be answered. The first problem faced by 
the examiner is, “Is this a human body?” This 
question is not as funny as it sounds. There 
is a recorded case where a dog’s body was almost 
buried under the impression that a body of a 
child was being interred.2 From an examina- 
tion of the bones a pathologist can readily de- 
termine whether the remains are of human 
origin, and. such a determination can also be 
made by an examination of the blood. 

If the body is that of a human, it can fre- 
quently be determined whether or not the victim 
was male or female. Oddly enough, it is the 
uterus in the female and the prostate in the 
male that are usually the last portions of the 
body to be destroyed by burning. Even if these 
two organs have been destroyed it is often pos- 
sible to determine the sex of the deceased by 
an examination of the bones, particularly the 
pelvic bones. The approximate height of the 
victim may be determined by measuring the 
thigh or arm bones and applying a mathemati- 
calformula. Age may sometimes be determined 
by an examination of the teeth and of the bones, 
particularly the bones of the hand. It should 
be stated, however, that the determination of 
age in such instances is improbable if the vic- 
tim was over 25 years of age. Unfortunately, 





3 Snyder, supra, note 1, at 163-164. 











it is usually impossible, where burning has been 
extensive, to tell anything about the weight of 
the victim. 

Often it is possible to identify the victim 
positively through comparison of remaining 
teeth with dental charts, or through the exist- 
ence of old healed fractures in the bones, or 
old scars, tattoos, etc., on the remaining skin. 
Too much credence should not be placed on 
items of jewelry, belt buckles, clothing, etc., 
as it is possible to fake such items of evidence. 

After the above questions have been an- 
swered, if the burning has not progressed to a 
point where no information can be obtained, the 
really important question, from the criminal in- 
vestigator’s viewpoint, comes up. Was the 
victim alive or dead at the time of the fire? 

The autopsy should reveal rather accurately 
whether or not the victim was or was not alive 
at the time of the fire. If alive, the windpipe 
and lungs will usually contain minute bits of 
carbon or soot inhaled by the victim prior to 
death. In addition, the blood carbon monoxide 
content will usually be higher than normal, and 
this is also true of the carbon dioxide content, 
when the victim died in the fire. Carbon monox- 
ide usually turns the blood a characteristic 
cherry red color, but this color should not be 
taken as indicative, in itself, of death in a fire. 
An examination of the carbon monoxide content 
of the blood from each side of the heart should 
be made and the monoxide content thereof com- 
pared. The left side of the heart receives the 
carbon monoxide blood with the first few 
breaths, and a complete circulation must take 
place before it reaches the right auricle and 
ventricle. This requires from 10 to 25 seconds.* 
“To show that death occurred from the fire, the 
presence of antemortem blisters or deeper burns 
with a zone of redness and signs of reaction of 
the tissues, the presence of CO in the cardiac 
blood, or the presence of inspired carbon in the 
air passages must be demonstrated.”* The 
writers, with some understatement, go on to say 
that if none of the signs indicating death from 
burning are seen, a suspicion of homicide may 
be aroused. It should be stated, in connection 
with the remarks about testing the blood for car- 
bon monoxide content, that even in cases of very 





* Smith, supra, note 2, at 234. 
5 Smith and Fiddes, Forensic Medicine, p. 237 (9th Ed. 1949). 
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severe burning it is usually possible to secure 
sufficient blood to make proper tests. 

If the signs indicate the victim did not die in 
the fire a careful post-mortem examination 
should be made. The surface of the body should 
be inspected minutely for marks of violence such 
as ligature marks and knife or bullet wounds. 
Even if the surface of the body is badly charred 
these marks may be visible. In any event marks 
of knife or bullet, if present, are readily seen 
from the inside of the body. Particular care 
must be taken in this examination to distinguish 
between splitting of the skin from heat and in- 
cised wounds. 

It is possible to determine with the use of 
X-rays whether or not any metallic foreign 
bodies (such as bullets, etc.) are embedded in 
the remains, or whether fractures of the vari- 
ous bones, particularly the skull, exist. And 
examination of the skull and underlying brain 
tissue, even where the scalp has been burned 
away, will show fractures and blows upon the 
skull. These items are not conclusive, of 
course, as falling debris may cause fractures of 
the skull. 

Examination of the lungs will disclose 
whether or not the victim suffered any bodily 
violence prior to death. The fat globules on 
the subcutaneous layer of fat are detached and 
shaken loose by blows. These fat globules then 
enter the blood stream and are carried through 
the heart to the lungs. The globules are too 
large to be carried through the lung tissue 
capillaries and remain in the lung tissue. They 
are easily seen through a microscope and exist 
in lung tissue only if the person was alive at 
the time the blow was struck. Thus, the pres- 
ence of fat globules in the lung tissue discloses 

(1) that the person suffered direct violence to 
the body, and (2) that the person was alive 
when it happened. 

It is entirely possible that the victim was 
under the influence of alcohol, chloroform, nar- 
cotics, etc., at the time of the burning, and the 
stomach contents and other tissues should be 
examined chemically for these items as well as 
for poisons. The stomach contents will gen- 
erally indicate how long after eating the death 
occurred, and this fact is often helpful. 

An examination of the victim’s clothing, if 

(Continued on page 15) 


JAG JOURNAL 











CRIMINAL LAW NOTES - 









ARGUMENT—where counsel prosecuting a murder 
charge stated in argument to the jury that he would 
not have associated with the prosecution if he had 
not believed the defendant to be guilty and that 
he knew of defendant's guilt prior to the time that 
he entered the case, the statement implied knowl- 
edge which could not have been based upon infer- 
ences from evidence presented and such argument 
was misconduct requiring new trial. 


® In People v. Kirkes, 249 P. 2d 1 (Cal. 1952), 
defendant was indicted and found guilty of the 
murder of Margaret Senteney more than eight 
years after she was killed. He appealed from 
the judgment on the ground that the deputy 
district attorney was guilty of misconduct. 

Most of the evidence presented against the 
defendant was circumstantial and the most 
damaging testimony against him was that of 
Dorothy Egan, who said she saw the deceased 
enter the car of the defendant on the night that 
she was killed. This witness had told no one 
of this occurrence until many years later and 
only after the defendant had been indicted. 

In his closing argument to the jury, the deputy 
district attorney said: 

As a member of the District Attorney’s Office of 
this County (for 19 consecutive years) I have taken 
an oath to prosecute cases to the best of my ability. 
If, during the conduct of this trial I have been—I 
have appeared to you to have been overly aggressive 
or tenacious, then I say to you that I was following 
out that oath, that in all sincerity I believe and 
I still believe and knew prior to the time that I 
became associated in this particular prosecution in 
the month of October, that this particular De- 
fendant was guilty of this particular offense. I 
would not have been associated with the prosecution 
of this particular case unless I had so believed. 


Commenting upon the testimony of Mrs. 
Egan, and the efforts of the defense to cast 
doubt upon it, he remarked: 

The Court will instruct you that you have a right 


to make inferences and deductions from the evi- 
dence. .. . You have the right to infer that this 


girl waited for her own safety until this Defendant 
was apprehended, until he was indicted by a Grand 
Jury of this County, until proceedings were had 
against him, to bring him to justice, before coming 


FEBRUARY 1953 


By LCDR R. H. McCarthy, USNR 


forward, because if she had come forward, with the 
knowledge that that man had of every portion of 
the evidence in this case, her life wouldn’t be worth 
that. 


No objection was made in the trial court to the 
quoted statements of the deputy district attor- 
ney but on appeal the defendant contended that 
the remarks constituted prejudicial misconduct. 

The appellate court said: 


It is well established that statements by the 
prosecuting attorney, not based upon legitimate in- 
ferences from the evidence, to the effect that he has 
personal knowledge of the defendant’s guilt and that 
he would not conduct the prosecution unless he be- 
lieved the defendant to be guilty are miscon- 
duct. ... The classic expression of the rule ap- 
pears in this oft-quoted statement in People v. Ed- 
gar, 34 Cal.App. 459, 468, 167 P. 891, 894. When 
the district attorney declared that he would not 
prosecute any man he did not believe to be guilty, 
he thereby wrongfully placed his personal opinion 
of the guilt of the defendant in evidence in the 
case. He was privileged to argue to the jury that 
it was his opinion, formed from deductions made 
from the evidence adduced at the trial that the de- 
fendant was guilty of the crime charged. But his 
declaration to the jury that he would not prosecute 
any man whom he did not believe to be guilty was 
tantamount to an assertion that he believed in the 
guilt of the defendant at the very inception of the 
prosecution; and necessarily such belief must have 
been founded upon the result of the district attor- 
ney’s original and independent investigation of the 
charge, and therefore in all likelihood was based, 
in part at least, upon facts which did not appear, 
and which perhaps could not have been shown, in 
evidence. 


The court held it to be equally well settled that 
statements of facts not in evidence by the prose- 
cuting attorney in his argument to the jury 
constitute misconduct. In his argument the 
deputy attorney had excused Mrs. Egan’s long 
silence by her asserted fear for her own safety 
if she testified against the defendant. In doing 
so, the defendant was pictured as a murderer 
who would kill again to cover his crime and as 
being so bold that had threatened those who 
might testify against him. No evidence had 
been presented from which such facts could be 
inferred and this too constituted error. 

The statements by the prosecuting attorney 
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in regard to his personal knowledge of defend- 
ant’s guilt and his argument on facts which had 
not been established by the evidence constituted 
misconduct and required that the judgment be 
reversed. 


WITNESSES—competency of infants. 


@ In State v. Merritt, 72 S.E.2d 754 (N.C. 
1952), defendant was tried and convicted of 
rape and was sentenced to life imprisonment. 

The prosecuting witness at trial was a child 
four years and ten months of age. She testified 
as to the details of her ravishment, and her testi- 
mony was corroborated by much circumstantial 
evidence. The defendant, on the other hand, 
unequivocally denied all connection with the 
crime and offered substantial evidence tending 
to establish his innocence. 

On appeal, the defendant insisted that the 
trial court erred in permitting a child of such 
tender years to testify as a witness in the case. 
The court held, however, that her competency 
to testify was a matter resting in the sound dis- 
cretion of the trial judge and cited as the law the 
rule stated in State v. Edwards, 79 N.C. 650: 

There being now no arbitrary rule as to age, and 
it being a question of capacity, and of moral and 
religious sensibility in any given case whether the 
witness is competent, it must of necessity be left 
mainly if not entirely to the discretion of the pre- 
siding Judge. It may be stated, however, that a 
child of tender years ought to be admitted with 
great caution; and where there is doubt it ought 
to be excluded. 

There being no evidence that the court abused 
its discretion in allowing the child to testify, 
the conviction was affirmed. (For a compre- 
hensive discussion on this point by the United 
States Court of Military Appeals, see United 
States v. Slozes (No. 12), 1 CMR 47). 


DIGESTS ... 


(Continued from page 2) 


than delivery to the Marine Corps activity. Such 
information regarding prior apprehension by ‘civil 
authorities could only be based on inadmissible 
hearsay and since the reporting official was under 
no duty to include it in his report it should have 
been excluded by the law officer. 


. 


The board was of the opinion that the error in 
admitting this portion of the “Formal Report 
of Deserters or Absentees” did not materially 
prejudice the accused insofar as the findings of 
desertion were concerned. However, in dis- 
cussing its effect on the presentencing procedure 
and the sentence, the board said: 

The law officer instructed the court, relative to the 
sentence, that three years confinement was the max- 
imum sentence relating to imprisonment. This is 
correct where apprehension has terminated the ab- 
sence and has been properly proved. In this case, 
however, the proof of apprehension was proved by 
evidence which should have been excluded and since 
there was no other evidence of that fact, the max- 
imum sentence imposable would be two (2) years 
confinement at hard labor. (127 (c) Table of Max- 
imum Punishments, Section A, MCM, 1951.) It is 
therefore apparent that the accused may have re- 
ceived a more severe sentence than he would have 
received if the court had been informed that the 
maximum confinement at hard labor was two years 
in place of three years. 

Accordingly, the board reduced the period of 
confinement at hard labor to remove any prej- 
udice that may have been incurred by the ac- 
cused. United States v. Waldron, 2-52-—G—902 

(11 Dec 1952). 


CONDUCT TO THE PREJUDICE OF GOOD ORDER 
AND DISCIPLINE—wrongfully obtaining unauthor- 
ized information regarding promotion examination 
with intent to cheat. 


® Two accused were tried in common and, after 
a plea of guilty, were convicted of conduct to the 
prejudice of good order and discipline. The 
specification against each alleged that he will- 
fully, wrongfully and without permission from 
proper authority, obtained possession of ad- 
vance information and questions of a service- 
wide examination on subjects for advancement 
in his rating from one L, with the purpose and 
intent that he being then a candidate for promo- 
tion subject to the results of the said examina- 
tion, should thereby have advance information 
concerning the examination and copies of the 
questions in advance of the examination and be 
enabled to cheat on the examination by wrong- 
fully and without proper authority using said 
questions. 

The board noted that L had been tried and 
convicted of furnishing the two accused with 
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the advance information and questions and that 
the findings and sentence in his case has been 
affirmed by a board of review. The specifica- 
tion in L’s case was similar to the specification 
in the instant case except for the relationship of 
the parties to the transaction. The board was 
of the opinion that the obtaining possession of 
the advance information and questions was no 
less an offense than the furnishing of the same 
information and questions. 


In affirming the findings of guilty and the sen- 
tence, the board stated : 


... [T]he Board is aware of no law or general 
regulation prohibiting the alleged act, but inherent 
in the custom of advancement by written competi- 
tive examination is a prohibition against fore- 
knowledge of the questions by the candidates. The 
lack of such a prohibition would render the examina- 
tion procedure nugatory. It is the taboo which 
preserves the vitality and integrity of the proce- 
dure. The accused willfully and wrongfully ob- 
tained questions which they knew they were not 
required to read and were not entitled to see prior 
to the examination. They thereby violated a cus- 
tom of the service and did so with an immoral intent. 

It may well be that the accused committed no 
offense known to civil law but, “in military life 
there is a higher code, termed honor, which holds 
its society to stricter accountability, and it is not 
desirable that the standard of the Army [and the 
Navy] shall come down to the requirements of 
criminal code”. (Swain vs. U. S., 28 Ct Cls 178). 
Article 22, A. G. N., under which the accused were 
charged, recognizes this higher standard. This 
charge is confined to irregular or improper acts on 
the part of an officer or man which prejudice dis- 
cipline in a reasonably direct and palpable manner. 
(Sec. 98, NCB, 1937). Conduct such as that of the 
accused tends to emasculate the promotion system in 
the Naval service and to encourage chicanery, dis- 
honesty and knavery among candidates for positions 
of responsibility. 


NCM 155, Papson, 5 CMR __ (30 Oct 1952). 


DISABLED RESERVISTS .. . 


(Continued from page 4) 


Subsequently a form of orders to active duty 
for reservists was adopted which contained a 
provision to the effect that the recipient would 
be considered to be in an active duty status dur- 
ing the time required for travel in compliance 
with the orders. This was apparently done in 
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an effort to bring travel time within the scope 
of the Comptroller General’s interpretation of 
what constituted “employment” since the travel 
involved was duly authorized and directed, and 
as in many instances of orders to extended 
active duty, was to a station at a considerable 
distance from the reservist’s home. However, 
the Comptroller ruled out this approach in the 
Daniel Boone case. Comp. Gen. B-104934, 
Nov. 29, 1951. There the reservist’s orders 
stated he would be in an active duty status dur- 
ing the time required for travel and physical 
examination. His orders contemplated ex- 
tended active duty subject only to physical quali- 
fication which was to be determined at an inter- 
mediate reporting point. Boone failed to 
qualify physically, commenced travel to return 
to his home, and was fatally injured in an auto- 
mobile accident en route. 

The significance of this case is that, despite 
the fact Boone’s orders specifically recited that 
he was to be in an active duty status during his 
duly authorized and directed travel, the Comp- 
troller General held that “. . . Boone’s injury 
and death actually were incurred after he was 
found physically not qualified for active duty 
and while he was employed in travel from ac- 
tive duty and not while he was ‘employed on 
active duty’ within the meaning of the law.” 
The decision further held that the language in 
Boone’s orders which expressly placed him on 
active duty during the time required to travel 
in compliance with his orders was “. . . not 
necessarily controlling, such phraseology hav- 
ing for its purpose the payment of active duty 
pay and allowances for the time necessary in 
going to and returning from physical examina- 
tions.” 

In regard to inactive duty training, it has been 
uniformly held that a reservist engaged in travel 
to or from drills is neither “so employed” on 
active duty as to be within the provisions of 
Public Law 108 (CMO 4, 1950, 153; 31 Comp. 
Gen. 160), nor performing “authorized travel’ 
which would render him eligible for similar 
benefits under the Naval Reserve Act of 1938 
(34 U.S. C. 855c), (CMO 9, 1949, 215). 

It is readily apparent from these cases that 
the Navy Department is precluded from author- 
izing Public Law 108 benefits for reservists dis- 
abled while engaged in authorized travel to or 
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from duty, including extended active duty, as 
could have been done had the Comptroller Gen- 
eral placed a more liberal construction on this 
beneficial statute. Several attempts have been 
made to remedy the matter by legislation but 
none has yet been successful. 

Once a reservist has actually commenced the 
duty to which he has been “called or ordered” 
he is considered to be “so employed” within the 
statutory requirements of Public Law 108, even 
while on leave, liberty, or while engaged in inci- 
dental travel during the duty period. A de- 
cision on this point is contained in the case of 
the naval reserve officer who suffered a back in- 
jury as a result of mowing the grass in his yard 
while off duty but during a period of 14 days 
active duty for training. He was considered 
eligible for pay and allowances under Public 
Law 108. Comp. Gen. B—96057, Nov. 15, 1950. 
Whether this officer would be further entitled to 
disability retirement would depend on whether 
he qualified under the provisions of the Career 
Compensation Act of 1949. However, he would 
be entitled to active duty pay and allowances 
while awaiting action on disability retirement 
proceedings if such proceedings were instituted. 
29 Comp. Gen. 509. 

Having considered the limitations of Public 
Law 108, it would be well to note at this point 
that a saving factor does exist for reservists 
who are unable to qualify under it. This is Sec- 
tion 304 of the Naval Reserve Act of 1938 (34 
U. S. C. 855c) which accords to reservists, 
whether employed on active duty or engaged in 
travel to or from such duty, benefits equivalent 
to those available to civil employees of the gov- 
ernment. This statute, which is administered 
by the Department of Labor, fills in most of the 
gaps in Public Law 108, particularly in that it 
applies to injuries incurred during authorized 
travel and provides hospitalization in the event 
a reserve contracts disease regardless of the 
term his orders to duty specify. Itis interesting 
to note that the benefits of this statute are often 
greater than those obtainable under Public Law 
108. Inasmuch as both laws permit election of 
benefits a reservist is well advised to compare 
their respective advantages before claiming 
under either. Of course, the death gratuity (34 
U. S. C. 948) can only be claimed under Public 
Law 108. 
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Benefits are also available to reservists or 
their dependents under several other statutes,° 
where entitlement does not hinge on eligibility 
under the Act of June 20, 1949, but does require 
a line of duty or “not misconduct” determina- 
tion. Therefore, the Judge Advocate General 
has adopted the policy of making line of duty and 
misconduct determinations in all cases involving 
the death or disability of Naval or Marine Corps 
reservists incurred incident to service, whether 
or not they qualify under Public Law 108. If 
the reservist does not qualify for benefits under 
Public Law 108, e. g., by reason of failure to meet 
the “employment” test, a determination to that 
effect is included in the action of Judge Advocate 
General on the record. A legal basis for a sub- 
sequent claim for benefits under Public Law 108 
or the other statutes mentioned above is thus 
established when the action of the Judge Advo- 
cate General has been placed on the record. 





3 Compensation and hospitalization (34 U. S$. C. 855c). Emergency 
medical expenses (34 U. S. C. 921a). Burial expenses (34 U. S$. C. 
926 (c)). 


CLAIMS... 


(Continued from page 8) 


Act of July 11, 1919 


The Act of July 11, 1919 (34 U.S. C. 600), as 
amended, authorizes administrative settlement 
of another type of claim. This act allows the 
Secretary of the Navy to pay for damage for 
which men in the naval service are found to be 
responsible. Its application is limited to claims 
not in excess of $500 and does not apply to any 
claim for personal injury or death, any claim for 
property damage or loss occasioned by vessels of 
the Navy, any claim for property damage or loss 
for which civilian employees of the naval service 
are found to be responsible, any claim for prop- 
erty damage or loss caused through the negli- 
gence of men in the naval service while acting 
within the scope of their employment, or any 
claim submitted on behalf of members of the 
naval service. While favorable consideration 
can be given to claims arising out of acts or 
omissions of naval personnel acting outside the 
scope of their employment, the use of this act is 
ordinarily restricted to claims arising from acts 
involving the use of Navy property. 
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Foreign Claims Act 


The final type of claims that are settled ad- 
ministratively, which will be covered by this 
article, are claims that are properly payable 
under the Foreign Claims Act. The legislative 
history and the statutory language used in this 
enactment indicate that the congressional intent 
was to maintain good relations with the popula- 
tion of friendly nations by the prompt payment 
of meritorious claims for damage, including 
claims for personal injury or death, caused by 
members of the naval service in that foreign 
country regardless of whether or not the dam- 
age was caused by an official act and for dam- 
ages caused by civilian employees of the Navy 
while acting within the scope of their employ- 
ment. The fact that the naval personnel caus- 
ing damage in foreign countries were not act- 
ing within the scope of their employment or that 
they were even engaged in the commission of 
a crime does not prevent the payment under the 
Foreign Claims Act. The payments are in the 
nature of a gratuity. The authority to appoint 
foreign claims commissions is vested in any 
commanding officer or naval attache. One offi- 
cer may be appointed to adjudicate claims up to 
$500. Claims between $500 and $5,000 are 
handled by commissions consisting of three offi- 
cers and no approval of their action is required 
by the appointing authority unless the award 
made exceeds $2,500. Claims arising in for- 
eign countries in excess of $5,000 should be 
handled in the routine way by the foreign claims 
commission but no actual payment should be 
made if the amount awarded is in excess of 
$5,000. Those claims that are meritorious and 
within the Foreign Claims Act, except that the 
total amount of damage is more than $5,000, can 
be certified by the Secretary of the Navy to 
Congress for payment in the amount that he 
finds to be just and reasonable. - The entire pro- 
ceedings of the commission, in these cases, 
should be forwarded to the Office of the Judge 
Advocate General for disposition. It should be 
remembered that the Foreign Claims Act was 
not passed by the Congress as a method of set- 
tling claims arising from action by the enemy 
and for any claims resulting directly or indi- 
rectly from the acts of American forces engaged 
in combat. 


Machinery has now been set in motion which 
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provides a simple and efficient method for the 
prompt settlement of most claims that arise 
against the Navy Department. It is the intent 
of the authorities who have been empowered to 
adjudicate such claims, to settle all meritorious 
and proper claims promptly. 


FIRES... 


(Continued from page 10) 


still existing, for indications of inflammables 
and marks of violence, i. e., bullet holes, knife 
cuts, etc., should be carefully performed. The 
position of the body with reference to the scene 
of the fire together with marks of singeing, etc., 
may be helpful in determining where the fire 
started and how it started. 

It must always be remembered that persons 
die in fires from other than actual burns. They 
may die from fright, they may be asphyxiated 
by noxious gases, they may be killed by falling 
debris. Even when the possibility of homicide 
is ruled out, the cause of death should be deter- 
mined as nearly as possible in order that infor- 
mation of scientific value may be secured. In 
connection with the Coconut Grove fire in Bos- 
ton, Mass., it was determined that fumes from 
heated and burning leatherette chair seats may 
have been the cause of many of the deaths. 
Heated leatherette, burning wool and silk, and 
decomposition by heat of certain glycerine con- 
taining compounds generate noxious and highly 
toxic gases which contribute to fire danger. It - 
is usually found, however, that the high carbon 
monoxide content in fire areas is the actual cause 
of death rather than the destruction of human 
tissue. 

Dr. Frank R. Dutra in his article, ““Medico- 
legal Aspects of Conflagrations,”* arrived at 
certain conclusions with respect to burned 
bodies, as follows: 

1. Most deaths in fires are accidental. In 
some instances, where death seems to have been 
accidental, a fire has actually been utilized to 
erase evidences of a suicide or homicide. Occa- 
sionally, homicide or suicide is perpetrated by 
burning. 

2. Post-mortem examinations of charred re- 
mains can usually provide information as to the 
actual cause of death. 
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3. Fires sometimes produce alterations of 
the tissues after death which are difficult to 
differentiate from injuries produced before 
death. 

4. Deaths which actually occur in fires are 
caused by heat, toxic gases, injuries from fall- 
ing walls or ceilings, or combinations of these. 

5. Identification of a charred body can usu- 
ally be made by utilizing information gathered 
at autopsy. 


6. Information of value in the treatment of 
injured survivors, as well as of value to officials 
investigating a fire, may be obtained by post- 
mortem examination of the bodies of some or 
all of the victims who died. 

“In few other fields of legal medicine does sci- 
ence have so much to offer as in the examination 
of burned bodies.” * And, if you “have his car- 
cass,” a dead man will tell tales. 





7 Snyder, supra, note 1, at 163. 





TRANSFERS 


The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialist officers regardless of 
assignment. The list includes transfers issued between the dates 
of 19 November 1952 and 15 December 1952. 


CDR Peter V. Dabbieri, USNR, from JAG 
(TAD) to Ind. Employment Rev. Bd., Muni- 
tions Bd., Wash., D. C. 

CDR Donald L. Garver, USN, from NTC, Bain- 
bridge, Md. to NavSta, Trinidad, B. W. I. 

CDR Donald Griffin, USN, from NavRecSta, San 
Diego, Calif, to NavSta, San Diego, Calif. 

CDR Alfred R. Lyngby, USN, from Com 8 to 
FitAct, Yokosuka. 

CDR Norris L. McComb, USN, from NavBase, 
Newport, R. I. to NTC, Bainbridge, Md. 

CDR Henry E. Staley, USN, from Com 5 to Nav- 
Base, Newport, R. I. 

LCDR Walter D. Hassett, USNR, from OpNav 
to Com 11. 

LCDR Charles J. Mackres, USNR, from Nav- 
Sch, Naval Justice to NavRecSta, Seattle, 
Wash. 

LCDR Robert S. McKnight, USNR, from Com 9 
to NAS, Pensacola, Fla. 


LCDR Joseph A. Regan, USN, from Com 13 to 
NAAS, Kingsville, Tex. 

LCDR Milton N. Thorpe, USN, from NAS, 
Pensacola, Fla. to Com 8. 

LT James R. Blease, USNR, from LST 291 to 
JAG. 

LT Joaquin Campoy, USNR, from Com 8 to 
ComNavFE. 

LT Robert B. Gibson, USNR, from NavComm- 
Fac, Yokosuka to Com 11. 

LT Frank C. LaGrange, USNR, from NavAir- 
Fac, Yokosuka to NATTC, Memphis, Tenn. 
LT John S. Lane, USNR, from NavBase, Nor- 

folk, Va. to Com 14. 

LT William O. Miller, USNR, Armed Forces 
Security Agency, Wash., D. C. to ComNavPhil 
via NavSch, Naval Justice (Temporary Duty 
under Instruction). 

LT Thomas L. Franklin, USNR, from Com 4 to 
MSTS Lant. 

LTJG Lloyed E. Beatty, USNR, from USS 
CORAL SEA to Com 4. 

ENS Cecil L. Brant, USNR, from NavSch, Offi- 
cer Candidate, Newport, R. I. to Com 8. 

ENS Alan L. Reinstein, USNR, from NavSch, 
Officer Candidate, Newport, R. I. to Com 6. 
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